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- The MAILING DATE of this communication appears on the c ver sheet with the correspond nee address - 
P riod for Reply 

A SHORTENED STATUTORY PERIOD FOR REPLY IS SET TO EXPIRE 3 MONTH(S) FROM 
THE MAILING DATE OF THIS COMMUNICATION. 

- Extensions of time may be available under the provisions of 37 CFR 1 .1 36(a). In no event, however, may a reply be timely filed 
after SIX (6) MONTHS from the mailing date of this communication. 

- If the period for reply specified above is less than thirty (30) days, a reply within the statutory minimum of thirty (30) days will be considered timely. 

- If NO period for reply is specified above, the maximum statutory period will apply and will expire SIX (6) MONTHS from the mailing date of this communication. 

- Failure to reply within the set or extended period for reply will, by statute, cause the application to become ABANDONED (35 U.S.C. § 1 33). 

- Any reply received by the Office later than three months after the mailing date of this communication, even if timely filed, may reduce any 
earned patent term adjustment. See 37 CFR 1 .704(b). 

Status 

1 )M Responsive to communication(s) filed on 05 March 2002 . 
2a)D This action is FINAL. 2b)K This action is non-final. 

3) Q Since this application is in condition for allowance except for formal matters, prosecution as to the merits is 

closed in accordance with the practice under Ex parte Quayle, 1935 CD. 1 1, 453 O.G. 213. 
Disposition of Claims 

4) S Claim(s) 21-23 is/are pending in the application. 

4a) Of the above claim(s) is/are withdrawn from consideration. 

5) 0 Claim(s) Is/are allowed. 

6) 13 Claim(s) 2U23 is/are rejected. 
?)□ Claim(s) is/are objected to. 

8) 0 Claim(s) are subject to restriction and/or election requirement. 

Application Papers 

9) D The specification is objected to by the Examiner. 

10)0 The drawing(s) filed on is/are: a)n accepted or b)[J objected to by the Examiner. 

Applicant may not request that any objection to the drawing(s) be held in abeyance. See 37 CFR 1.85(a). 
1 1 )□ The proposed drawing correction filed on is: a)D approved b)\3 disapproved by the Examiner. 

If approved, corrected drawings are required in reply to this Office action. 

12) 0 The oath or declaration is objected to by the Examiner. 

Priority under 35 U.S.C. §§ 119 and 120 

13) ^ Acknowledgment is made of a claim for foreign priority under 35 U.S.C. § 1 1 9(a)-{d) or (f). 

a)KAll b)n Some*c)D None of: 

1 .□ Certified copies of the priority documents have been received. 

2.S Certified copies of the priority documents have been received in Application No. 09/353 A45 . 

3.D Copies of the certified copies of the priority documents have been received in this National Stage 
application from the International Bureau (PCT Rule 17.2(a)). 
* See the attached detailed Office action for a list of the certified copies not received. 

14) Q Acknowledgment is made of a claim for domestic priority under 35 U.S.C. § 1 19(e) (to a provisional application). 

a) O The translation of the foreign language provisional application has been received. 

15) ^ Acknowledgment is made of a claim for domestic priority under 35 U.S.C. §§ 120 and/or 121. 

Attachment(s) 

Interview Summary (PTO-413) Paper No{s). . 



1 ) |2Sl Notice of References Cited {PTO-892) 4) U 

2) CH Notice of Draftsperson's Patent Drawing Review (PTO-948) 5) 

3) S (nfomiation Disclosure Stalement(s) (PTO-1449) Paper No(s) . 6) 



Notice of Informal Patent Application (PTO-152) 
Other: 



U S Patent and Trademark Office 

PTOL-326 (Rev. 04-01) 
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Art Unit: 1651 

1. Receipt is acknowledged of the prior art information disclosure statement 
filed March 05, 2002. 

2. Claims 21-23 are pending in this application which is a divisional of 
09/353,445 filed 07/14/1999. now U.S. Patent 6,376,213. 

Claims 1-20 have been cancelled. 

3. 35 U.S.C. 101 reads as follows: 

Whoever invents or discovers any new and useful process, machine, manufacture, or composition of 
matter, or any new and useful improvement thereof, may obtain a patent therefor, subject to the 
conditions and requirements of this title. 

Claims 21-23 are rejected under 35 U.S.C. 101 because the microorganisms as 
claimed read on a product of nature. 

Applicant can amend the claims by any limitations to overcome the above e.g., - 
-a biological pure isolate — . 

4. The following is a quotation of the appropriate paragraphs of 35 
U.S.C. 102 that form the basis for the rejections under this section made in this Office 
action: 

A person shall be entitled to a patent unless - 

(b) the invention was patented or described in a printed publication in this or a foreign country or in public 
use or on sale in this country, more than one year prior to the date of application for patent in the United 
States. 

Claims 21-23 are rejected under 35 U.S.C. 102(b) as anticipated by or, in the 
alternative, under 35 U.S.C. 103(a) as obvious over Endo et al, U.S. 5,707,836. 
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The reference teaches an Arthrobacter Strain KK-3 which has essentially the 
same properties as disclosed in the specification on pages 9-10 which includes the 
following: 

"Morphology polymorphic bacilliform Gram staining + Spore - 

Mobility 

Require for free oxygen aerobic Oxidase - Catalase + Color of colony no 
characteristic color Acid fastness - Rod-coccus cycle + Elongation around 
colony none Diamine acid of cell walls lysine Glycolyl test - (acetyl type) 
Arabinogalactan polymer - (estimated from of cell walls acid hydrolyzate of 
all cells) Quinone system MK-9(H.sub.2), 8(H.sub.2) GC content of DNA 
(mol %) 65 
(HPLC method)." 

It is presumed that the reference species is the same or that there is no 
patentable distinction between the two in accordance with 
the following decisions: 

It is well settled that if a reference reasonably teaches a product which is 
identical or substantially identical or are produce by identical or substantially 
identical process, the PTO can require an applicant to prove that the prior art 
products do not inherently possess the characteristics of his claimed 
product. A rationale given for shifting the burden of going fonvard to 
applicant is that the PTO does not possess the facilities to manufacture or to 
obtain and compare prior art products, see In re Brown . 459 F.2d 531, 
535.173 USPQ 685. 688 (CCPA 1972); In re Best . 562 F.2d 1252, 
1255.195 USPQ 430, 433-434 (CCPA 1977). 



5. The specification has not been checked to the extent necessary to 

determine the presence of all possible minor errors. Applicant's cooperation is 

requested in correcting any errors of which applicant may become aware in the 
specification. 



6. Any inquiry concerning this communication or earlier communications from 

the examiner should be directed to Examiner Lilling whos telephone number is 
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(703) 308-2034 and Fax Number is for applications Before Final (703) 872-9306 and 
After Final for applications is 703-872-9307 or SPE IVIichael Wityshyn whose telephone 
number is (703) 308-4743. Examiner can be reached Monday-Thursday from about 
5:30 A.M. to about 3:00 P.M. Any inquiry of a general nature or relating to the status of 
this application should be directed to the Group receptionist whose telephone number is 
(703)308-0196. 



H.J.Lilling: HJL 
(703) 308-2034 

Art Unit 1651 ^ n A-X-i^n^ 
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Dr. Herbert J. Lilling 
Primary Examiner 
Group 1600 Art Unit 1651 



